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The Legal Framework 

The sad reality is that despite the high number of days lost due to stress related illnesses every year, the Judiciary has not always been sympathetic to the claimant’s position.

The first legal case to succeed was Walker -v- Northumberland County Council [1995] IAER 737 

In this case the Claimant faced a huge workload focused on child abuse cases.  Meetings took place between Mr Walker and his managers and he alerted them to the fact that he was overworked.  Two years before his first breakdown he wrote to his superiors stating "I have been working under great pressure which has been physically and mentally tiring.  The point I am making in requesting a weeks time off in lieu of excess of 100 hours overtime, is that I have worked very hard, I am exhausted and need a break without using up too much leave."  

Before Mr Walker’s breakdown, his employer carried out a review of working practices and this revealed that the staff found it difficult to deal with the workload given to them.

Mr Walker suffered a breakdown shortly after this had occurred.  He returned to work with an agreed approach with his employer to try to prevent a second breakdown.  Unfortunately, the employer broke the terms of the agreement and Mr Walker suffered a second breakdown.

At the Trial, despite Mr Walker’s warning of the fact that he was under stress, the Judge did not find the employer to be responsible for the first breakdown, only for the second one.  Whilst it was a major victory for the Claimant, it can be seen that the findings were remarkably restrictive.  

Hatton -v- Sutherland [2002] PIQR P21 

Four stress cases which had all been successful before a County Court Judge were heard together under the collective title "Hatton v Sutherland" in 2002. The Court of Appeal took the opportunity to clarify the law in detail.  Lady Hale set out 16 practical propositions at paragraph 43 of the Judgment, which has meant that the number of successful stress cases since that time has been greatly reduced. 

Lady Hale’s guidelines mean that the issues of foreseeability and causation are significant hurdles for the Claimant to surmount.

The issue of foreseeability is determined in Lady Hale’s  "threshold test" i.e. was it reasonably foreseeable that this Claimant carrying out this particular job would suffer:-

A psychiatric illness (as opposed to an emotional response) which was attributable to stress at work caused by the Defendant’s breach of duty. 

The Court identified factors likely to be relevant in answering the threshold question: 

· Was the workload much more than normal for the particular job 

· Were demands being made of this employee unreasonable when compared with other comparable jobs

· Was there an abnormal level of sickness or absenteeism in the same job

· The nature and extent of the work done by the employee

These are the type of questions which ought to be considered to formulate the basis of a risk assessment carried out in the workplace.  

The Court went on to say that in order to trigger a duty to take steps; the indications of impending harm to health arising from stress at work must be plain enough for any reasonable employer to realise that he should do something about it.

It is important to distinguish signs of stress from signs of impending harm to health.  These are entirely different.  It is only when there is a risk of immediate harm that the employer is expected to take steps.  

In all cases therefore, it is necessary to identify the steps which the employer both could and should have taken before finding a breach of duty of care.

Barber -v- Somerset County Council HOL 2004 

Mr Barber’s claim was one of the unsuccessful cases in the Hatton -v- Sutherland group of cases.  He appealed to the House of Lords on the limited point of whether there had been a breach of duty of care.  

Mr Barber was a Teacher at a school in Bridgewater, Somerset.  His workload had been increased and he suffered from stress.  He was away from work for a short period of time and presented a sick note which simply said "stress".  On his return to work nothing was done to reduce his workload.  In the Autumn term he again mentioned his stress levels to the deputy head teacher.  He had a breakdown in November 1996 and was never able to return to teaching.  

The House of Lords upheld Lady Hale’s 16 practical propositions and the general principles set out in Hatton -v- Sutherland.  Lord Walker stated that "the overall test is still the conduct of a reasonable and prudent employer taking positive thought for the safety of their workers in the light of what they ought to know." 

Lord Walker found that on Mr Barber’s return to work after his first absence the senior management team should have "at the very least, have taken the initiative in making sympathetic inquiries about Mr Barber when he returned to work and in making some reduction in his workload to ease his return."  

The House of Lords rejected arguments raised by the Defendants that school resources were stretched.  It was stated that even a small reduction in duties, coupled with a feeling that senior management was on his side, might have made a real difference. 

For employers, the duty is to be reactive at an early stage.  If an employee has been off work with stress, their employers should regard themselves as under a positive duty to take the initiative.  

Following the case of Barber, the focus of stress cases returned to the Court of Appeal in a cluster of appeals known under the lead case of  Hartman -v- South Essex Mental Health Trust (2005) IRLR 293.  The Judgment gives some important clarifications of the 16 practical propositions set out in Hatton. Their validity, including the "threshold question" was reconfirmed.

Lady Hale’s 16 practical propositions still, therefore, provide the definitive test for stress cases and therefore claims of this type remain exceptionally difficult to pursue.  The duty of the employer is not to jump through hoops.  They do, however, have to address an employee’s problem when these are specifically brought to their attention. 

Hiles -v- South Gloucester NHS Primary Care Trust 2007 High Court 

Daw -v- Intel Corporation UK Limited (Court of Appeal) 2007 2AER 126 

In each case, the Claimant had broken down in tears in front of her respective line manager.  Each one suffered from a nervous breakdown shortly afterwards.  The Judgment, in both cases, stated that behaviour such as crying at work was enough to place the employer "on notice" that an investigation should have taken place. This in turn, might have allowed steps to have been taken to prevent the breakdown from taking place.  

In the case of Daw v Intel one of Lady Hale’s propositions came under scrutiny. She had suggested that where an employer had a confidential counselling service available, the employer would rarely be in breach of it’s duty of care to the Claimant in failing to take further steps to protect the Claimant’s health.  
Intel had a counselling service available, which they stated had been available for use by Mrs Daw.  The Court however said that this was insufficient to discharge the employer’s duty to provide a safe working environment and the provision of a counselling service could not absolve employers from liability. 

Both cases followed Lord Walker’s Judgment in Barber v Somerset County Council where he stated:-

"In my view a prudent employer faced with the knowledge of work overload, dating back to Autumn 1995 and increasing into 1996 such that the employee had had to take time off work for stress, would have investigated the employee’s situation to see how his difficulties might be improved."

The tears in Daw and Hiles were not the reaction of a healthy employee and should have been investigated. 

Dickins v O2 Plc – CA 2008 EWCA CIV 1144

This was an appeal brought by O2 from the Order of His Honour Judge Corrie made on 13th December 2007 at the Slough County Court.

On 23rd April 2002, the Claimant expressly warned her employers that she was 'stressed out' and that she was having a real struggle to get out of bed in the mornings and to get to work on time, because she felt so drained of physical and mental energy.  She did not know how long she would be able to carry on before going off sick.  She asked for a 6 month sabbatical prior to this report.  She had reported problems at work in 2002.

The Defendants/Appellants told her to contact the counselling service which was available to all employees of the company.

On 30th May, Ms Dickins has her annual appraisal.  She said that she was still feeling very stressed .  She repeated the description of her symptoms.  It was agreed that she would be referred to Occupational Health.  The referral was made on 5th June 2002.  However, this was not acted upon and she did not hear from them before she went off sick in the middle of June 2002.  

The Defendants appealed on a number of grounds. 

The Court of Appeal upheld the decision of the Judge.  The following points are considered to be of particular relevance.

1.
Reasonable Foreseeability
The Court of Appeal upheld the Judge's findings that the psychiatric injury suffered by the Claimant, had been reasonably foreseeable from 23rd April 2002 onwards.  The Judge was entitled to take the whole background of the case into account when considering its reaction should have been to what the Respondent said on 23rd April.

2.
Breach of Duty
The Trial Judge had found out that the employer was in breach of duty for not sending the Claimant/Respondent home and for not making an immediate referral to Occupational Health.  The Defendants/Appellants raised two points from the Hatton case:-

1]
That to send Ms Dickins home on 23rd was not a step that would be likely to do some good and 

2]
That the employee was in the best position to know whether to keep working.  The Judge should have held that it was up to her to decide whether to 
take sick leave and seek help from her GP.  

Lady Justice Smith said in respect of :-


1]
That "if that were the law, it would be impossible for any Claimant ever to establish liability for illness due to stress at work: the responsibility for his health and continuing at work in the face of signs of extreme stress would lie only on the Claimant himself.  This is not the law, as cases such as Hatton and Barber have made clear.  There may be cases where the employee is able to make appropriate decisions but the Judge was quite entitled to take the view that after the Respondent had told her managers about the condition she was in, some responsibility passed to the employer."

2]
Lady Justice Smith referred to the case of Daw -v- Intel and found that the provision of the confidential counselling service was inadequate to discharge the Appellants breach of duty.

3.
Causation/Apportionment

Lady Justice Smith felt that the Trial Judge had asked the correct question, i.e. whether the Appellant's failure made a material contribution to the onset of the illness.  On the facts, whilst other non-tortious factors played a part in the breakdown, the "obvious inference" was that she was tipped over the edge by the incidents at work and the fact that the Defendants had not taken any action to address her need for a rest and for a change of her work requirements.  Apportionment was not an issue of the appeal, however, Lady Justice Smith was critical of the Trial Judge's decision to reduce the total damages by 50% across the board because of matters relating to non-tortious stress.  Stress is not a divisible injury and pursuant to the case of Bailey -v- MOD 2008 EWCA no 883, the Respondent was entitled to receive her damages in full.

In practical terms the following approach is helpful in assessing whether a stress case has sufficient merits to be viable: - 

Do the levels of stress suffered by the Claimant amount to something which seem unacceptable? 

If not, did the Claimant give notice to the employer of a risk of breakdown, which the employer either observed or should have observed (here sick notes make essential reading) 

If yes, was the warning adequate to trigger the duty to act on the part of the employer

If yes, what difference would it have made if the employer had taken reasonable action.  Would this have prevented the breakdown?  If not, again the claim will fail. 

Bullying/Harassment Claims pursuant to the Protection from Harassment Act 1997

The Protection from Harassment Act 1997 created the statutory tort of harassment.  It was introduced to combat the problems of stalking.  It had not been considered that it would provide a remedy to bullying in the workplace until the case of Majrowski.  

Majrowski -v- Guys & St Thomas’ NHS Trust Hol 2006 

Mr Majrowski worked for the Guys & St Thomas’ Hospital Trust as a Clinical 

Co-ordinator.  He made a formal complaint of harassment against his manager Mrs Freeman in April 1998.  He alleged that she had bullied and intimidated him.  He stated that she was rude and abusive to him in front of other staff.  She criticised him continually and imposed unrealistic performance targets on him.  She then threatened him with disciplinary action if he failed to meet them.  He alleged the treatment was "fuelled by homophobia" as he was gay.  The complaint was upheld by the Trust and they found harassment had occurred in 1999.  Mr Majrowski was dismissed by the Trust for an unconnected incident.  Nearly four years later he claimed damages under Section 3 of the Protection from Harassment Act 1997 for distress and anxiety caused whilst he was employed by the Trust.  Initially the case was struck out by Judge Collins at the Central London County Court.  He stated that the 1997 Act did not create a remedy for claims which occurred during the course of employment and that employees were already adequately protected by the common law.

Mr Majrowski appealed to the Court of Appeal.  On 16 March 2005, the Court of Appeal allowed the appeal stating that the Protection from Harassment Act could cover the situation where an employee was bullied during the course of his employment.  The Defendants appealed to the House of Lords.  The question raised was whether an employer is vicariously liable for harassment committed by an employee in the course of his/her employment.  

On 12 July 2006, the House of Lords upheld the decision of the Court of Appeal.  The Judgment confirmed:-

a) The principle of vicarious liability is applicable where an employee commits a breach of statutory obligation whilst acting in the course of his employment.

b) The Protection from Harassment Act 1997 applies as much between an employer and an employee as it does between any two persons.  Further it is now tolerably clear that although the victim must be an individual, the perpetrator may be a corporate body.

c) Damages may be awarded for anxiety caused by the harassment and any financial loss resulting from the harassment.

d) The limitation period under the Act is 6 years.

The Provisions of The Protection from Harassment Act 1997

The purpose of the Act was to protect victims of harassment whatever form the harassment takes.

SECTION 1 prohibits harassment in these terms:-
A person must not pursue a course of conduct:

a) which amounts to harassment of another, and

b) which he knows or ought to know amounts to harassment of the other

SECTION 2 states that for the purposes of this section, a person whose course of conduct is in question ought to know that it amounts to harassment of another if a reasonable person in possession of the same information would think the course of conduct amounted to harassment of the other.

SECTION 3 of the Act affords a victim a civil remedy for breaches of Sections 1 and 2 above.  It covers not only actual breaches but also threatened breaches.

There are three statutory defences under Section 1(iii)
The most relevant for workplace cases is the third which states "that in the particular circumstances the pursuit of the course of conduct was reasonable." It should be noted that in the Court of Appeal, Lord Justice May gave as an example, that 

"reasonable and proper criticism of an employee’s poor performance" would come within the ambit of this defence.

What does a Claimant need to prove, to make a claim under the Act?

1. In the case of Majrowski,  the House of Lords’ did not give any guidance as to what acts would amount to harassment.  The only definition contained is the Act that there must be a course of conduct which "a reasonable person would consider as an act of harassment."
2. In the Court of Appeal, Lord May did give some guidance on what would amount to harassment:-

"There must be serious conduct which will also amount to criminal conduct"
He  went on to state that the conduct would have to be:-

"Sufficiently serious to merit the grant of an injunction restraining future harassment"

Clearly the situation has to be very serious and involve behaviour of a criminal nature before the Court is likely to state that the course of conduct will fall within the definition of harassment.

3. He also stated that there had to be "an intense connection" between the conduct and the job of work. Acts of passion or spite will fall outside the Act, as will arguments between employees who have a dispute outside the workplace and continue the confrontation at work.  In the case of  Thomas -v- News Group Newspapers Limited [2001] it was stated that the type of conduct must be "oppressive and unreasonable and calculated in an objective sense to cause distress." 

4. Unlike cases of bullying and stress at common law it is not necessary to prove foreseeability. As a result it is unnecessary to prove that an employer was aware of the act of bullying/harassment, or that, if they were aware of the situation, that they would have considered it was likely that the conduct would result in a stress related condition.


5. It is only necessary to prove the Claimant suffered from stress/anxiety. The Claimant does not have to suffer from a psychiatric injury.

6. It is still necessary to obtain witness evidence to prove that the bullying/harassment has taken place.  In common law cases for stress it has been notoriously difficult to get witnesses to support their colleagues in claims against their employers.  It is envisaged that this may still be a problem in claims under the Protection from Harassment Act.

7. The Limitation period as stated is 6 years.  The acts of harassment must have taken place within this period.  Lord Craighead stated that "harassment can take place over a very long period and the promoters of the act would not have wanted to have left out earlier conduct."


8. We still have to prove that the employee who  carried out the acts of bullying/harassment did so during the course of their employment. Once this has been proved the principle is strict and there is "no fault" liability.  

The main approach will be to determine whether the employer is vicariously liable for the conduct of the employee who is responsible for the harassment/bullying. There have been a number of cases recently which have expanded this principle.

In the case of Fennelly -v- Connex [2002] it was held that a ticket inspector who assaulted a passenger after checking his ticket was acting in the course of his employment. The Court stated that a broader approach to the question of vicarious liability was required.

In Lister -v- Hesley Hall [2001] the Claimant attended a Boarding School for maladjusted and vulnerable boys. He was sexually abused by a warden at the school who was later convicted. The Claimant brought a claim for compensation against the school arguing that the conduct occurred during the course of employment. The House of Lords agreed and compensation was awarded.

There will still be some acts of bullying/harassment that will not occur during the course of the Claimant’s employment. The question is still whether there is a sufficient connection between the act of the employee and the employment: the act must be so closely connected with what the employee is authorised to do that it could rightly be considered as a mode of carrying out a certain task, even if it is an improper way of doing it.

9. The Act specifically states that one single act will not amount to a course of conduct. The longer the course of conduct the more likely it is that the claim will succeed.

Recent Case Law

Recent decisions from the High Court and the Court of Appeal suggest that the Courts will adopt a strict interpretation of the Act and that only conduct "which has a real element of seriousness" will amount to harassment under the Act.

In the case of Hammond -v- INTC Network Services ( 1/11/2007 High Court)  the Judge said that "If employers were faced with allegations of harassment under the Act every time they made an operational decision the commercial world would come to a halt."
The Court of Appeal has given further definition regarding the type of behaviour which will amount to harassment in the case of Conn -v- City of Sunderland ( CA November 2007).  In this case the Claimant worked on a Council road gang. There were two potential incidents of harassment, the first was where a supervisor had shouted aggressively at the Claimant and two colleagues. When he did not get what he wanted he lost his temper and said that he was going to "punch out the cabin windows" in anger. The second incident occurred when the supervisor threatened to give the Claimant "a good hiding."

The Court of Appeal held that the first incident did not come close to the threshold of the type of conduct required to give rise to liability under the Act. They also stated that the comment had been made to a number of people and therefore was not targeted at the Claimant alone. They were also sympathetic to the Defendant’s argument that the Council road gang was likely to be an environment where robust language was to be expected.

In respect of the second incident, Gage LJ, said he was prepared to accept that this was conduct which fell within the ambit of the Act but that it was not a matter free from doubt. As the first act was not held to amount to harassment the case failed as there was no course of conduct as set out in Section 1 of the Act.

It can therefore be seen that squabbles between colleagues and reasonable management decisions will not amount to the type of behaviour required to succeed in a claim for bullying/harassment. The behaviour must be serious, capable of amounting to a criminal act, targeted at the claimant and formulate a part of a course of conduct. 

Allen -v- London Borough of Southwark Court of Appeal 2008 EWCA CIV 1478

The question in this appeal was whether separate proceedings and associated writs for possession on the grounds of arrears of rent brought by the London Borough of Southwark against Mr Allen could amount to harassment.  The Council stated that the evidence showed carelessness, negligence and indeed admitted "vexatiousness."  They did not believe such behaviour amounted to harassment within Section 1 (2) of the 1977 Act.  The Court of Appeal agreed with the observation of Gage LJ in Conn -v- City of Sunderland that the "boundary between the unattractive and even unreasonable conduct and conduct which is oppressive and unacceptable may well depend on the context in which the conduct occurs."  They referred his comment "that what amounts to harassment on the factory floor or the barrack room might well be harassment in the hospital ward."  The Court of Appeal stated that the Local Authority's assertion that it's conduct was only negligent was just that: an assertion.  A reasonable person might consider that the conduct did indeed amount to harassment.  The matter has been referred back to the County Court to decide the question of what amounts to harassment …….. The question will undoubtedly run and run …………………………… 
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